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AHHOTanus. B crarbe aHanuM3upyeTcs KOHIEMIUSA IpaBa CBUJCTEIS Ha
HETPUKOCHOBEHHOCTb,  UCCJICIYIOTCSI OCHOBAaHMSI €ro BO3HUKHOBEHHS U
KiIaccupuKalus, TpUMEHHMas B KOHKpeTHOW mpaBoBoil cdepe. IlpuBomsrTcs
MO3UIIUM MCCJIE0BATENICH M YYEHBIX OTHOCHUTEIBLHO COACPNKAHUS HUMMYHHUTETA
CBUJETENISI TpPU Jauye TOKa3aHWW B TpakJaHCKOM mporecce. Takke ¢
HAaY4YHO-TEOPETUYECKOM TOYKHM 3pPEHMS pacCMaTpUBAIOTCS IPaBO CBUIECTENS Ha
OTKa3 OT JIauM MOKa3aHUM U BOMPOCHI OTPAHUUYCHHUS JOMPOCa OMPEAEICHHBIX JIUII B
KaueCcTBE CBUJETEIIEH.

Kniowueevie cnoea: HenpukoCHOBeHHOCMb, UMMYHUmMem  ceudemeis,
c8UdemenbeKue NoKA3aHUs.

N3BeCTHO, 4YTO CIPaBEMJIMBOE  CYJIONPOU3BOJCTBO  OCYILIECTBIISIETCS
HCKIIIOUUTENILHO CYJIOM, U B TIpollecce CyAeOHOro pa3zOuparenbCcTBa JEHCTBYET
YCTAHOBJICHHAsl CHCTeMa TMpaBWi, pEryjJupyemas HOPMaMH 3aKOHOJATEIhCTBA.
BakHpIM acnekToMm ABISIETCA TO, 4YTO MPH OCYIIECTBIECHHUHU MPABOCYIUS
MPEyCMOTPEH KPYr BCIOMOTATEIbHBIX JIMI, KOTOphie momorarT cyay. C
MIOMOIUIBIO ATUX JIUI] BO3MOKHO YTOUYHEHHE JOKA3aTEeNbCTB, CPEJCTB JOKA3bIBAHUS,
a TaKk)Ke MPUHATHE 0O0OCHOBAHHBIX CyACOHBIX pemieHnid. Cpenu TaKuX y4aCTHUKOB
oco00e 3HA4YCHUE HUMEET CBHUJCTEIb, KOTOPHIA 3aHUMAET Ba)XHOE MECTO B

rpaXaaHCKOM ITpOnCCCe.
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Cnegyer  NOAYEPKHYTb, 4YTO  CBHJIETEIb  BBINOJHAECT  (PYHKIUIO
WH()OPMUPOBAHUS WM Jaud MOKAa3aHWH HAa OCHOBE BIAJeHUS WH(pOpMaIuend uim
3HAHUSIMU O COOBITUAX. KITIOUEBHIM MOMEHTOM SIBJISIETCSI TO, YTO BBINIOJIHEHHE
CBOUX IpaB W OOS3aHHOCTEH CBHIETENIEM HE JTOJDKHO HETAaTUBHO BIUSATH HAa €r0
JUYHYIO KU3Hb WM OyAyIIyI0 MPO(PECCHOHANBHYIO NEATEIbHOCTh, & TAaKXKe HE
CTaBUTh €Tr0 MOJ yrpo3y IpH COACUCTBUM MPaBOCYAuI0. B mpoTHBHOM ciyyae
HECOOJII0ICHNE MPONOPIIUOHATBHBIX TPEOOBAHUMA K CBUICTEIIO MOYKET NMMPUBECTU K
OIKOKaM B pa3pelieHu CIOPHBIX BOMPOCOB WM MPUHSATUU CYJIEOHBIX PEIICHUN.
[TosTOMY BOIIPOCHI HEPUKOCHOBEHHOCTH CBUJETENSI U €r0 UMMYHHUTETa TPeOyIOT
OT/ICJIBHOTO BHUMATEJILHOTO aHaJn3a.

CornacHo cratee 28 Kouctutynuu PecryOnuku Y30eKHCTaH, HUKTO HE
00s3aH [aBaTh MOKA3aHUS IPOTUB ceOs U ONM3KUX POACTBEHHHMKOB'. U3 3TOrO
IOPUJIMYECKOTO TIOJIOKEHUS CIIETyeT, YTO CBUJIETENIb B ONMPEACIEHHBIX CIydasix
MOXET OTKa3aTbCs OT Jadyd IoKa3aHuid. B cooTBercTBUM €O cTatbeéil 56
['paxmaHckoro  mporecCyalbHOTO — KOJekca, Jiroboe JuIo, o0Jazaroriee
uHdopmarmert o (axkrax, UMEIONUX 3HAYEHUE [JIS Jiela, MOXKET BBICTYIATh
ceuzmerenem?. IIpu 3TOM cBHAETENb, 00IANAIOIMIUI MUMMYHUTETOM, IPHOOpETaeT
0coObIi cTaTyc. HenmpuKOCHOBEHHOCTb CBUJIETEIIS MIPOSIBIISICTCS KaK IOpUIdUYecKas
3aIlliTa €ro y4acTus B CyJ1e0HOM IpoIiecce.

[loHaTHe «UMMYHUTET» B MOPUANYECKON Hayke TpeOyeT OTAeIbHOTO
paccMoTpeHusi. TepMUH MPOUCXOAUT OT JIATUHCKOTO immunitas, 4TO O3HAYaeT
«OCBOOOXJIEHHE OT uYero-mubo». B 1opuamyeckoM KOHTEKCTE HWMMYHHUTET
TPaKTyeTCsl Kak aOCOJIIOTHOE TPaBO JIMIA HE MOJYUHATHCA OINpEAeTIEHHBIM
TpeboBaHusIM. HCTUTYT HENPUKOCHOBEHHOCTH CBHIICTENS MPEACTABISET COOOM
MPOLIECCYaIbHbIE TapaHTUW, HANPABICHHBIE HA 3aIIUTy NpaB M 3aKOHHBIX

MHTEPECOB IPaXKJaH B cyie. TepMUH «(MMMYHHUTET CBUAETEISD» JTABHO UCTIOIb3YETCS

! Koncruryuus Pecry6nnkn Y36ekucran.
2 I'paskIaHCKUIA ITpoLecCcyabHbIN Kojeke PecrryOnuku Y30eKucTaH.
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B HayKe W ropuaudeckoil nutepatype. OMHAKO OTHOIICHHWE YYEHBIX K HEMY
HEOJIHO3HAYHO, M JI0 CHX IIOp OTCYTCTBYeT €IWHAas TOYKa 3pEHUsI Ha €ro
3aKpeIJICHUE B 3aKOHOJIATEIbCTBE UMEHHO B IpaKJaHCKOM Ipouecce. @. Araes u
B.H. I'asty30 paccMaTpuBalOT UMMYHHUTET KaK «CHEIUATBHBIN (CI0XKHBIN) MOPSIOK
BEJICHUS Cy/eOHOrO pa3OupaTenbCTBa, YCTAHOBJICHHWE HCKIIOYEHHM M3 0011ero
nopsJiKa mporuecca Jijist onpeieIEHHBIX KaTeropuil rpaxaad Poccuu 1 HHOCTpaHHBIX
IPaKIaH, a TAKKE IPEIOCTABICHUE CIENUATBHBIX IOPUIMIECKHX JIBIOT .

Takue npuUBWIErMH BBITEKAIOT U3 0COOOr0 MPABOBOrO cTaryca JIUL.
HecmoTpss Ha  3HAUMTENbHBIA  MHTEpEC  aABOKATyphl K  Mmpobieme
HEMIPUKOCHOBEHHOCTH CBHJETENEH, 1O CHX TMOp HE JJOCTUTHYT KOHCEHCYC
OTHOCHUTEJILHO €€ COJIepKaHuUs.

J.1O. XabuOymiaeB oTMEYaeT, UYTO HEMPUKOCHOBEHHOCTh CBUJIETENS HE
CIIeyeT OrpaHUYMBATh TOJBKO TPABOM HE JaBaTh IOKa3aHUS MPOTUB ceds U
OJIM3KUX POJCTBEHHUKOB. 3aKOH JOJDKEH YUUTHIBaTh 3alpeT JAOINpoca CYJIbH,
aJBOKaTa M JAPYTUX JHI[, YTO TOJATBEP)KIAETCS MHOTMMHU HCCIEIOBATEISIMU B
00JIaCTH TEOpUHU JTOKA3aTENbCTB. AHAIN3 YKA3aHHBIX MHEHUMN IMO3BOJSET CIENaTh
BBIBOJl, YTO WMMYHHUTET CBHJCTENS SBISICTCS WHCTPYMEHTOM, BIMSIOIIMM Ha
npoueccyanbHpii  craryc mmua‘. [Iupokoe NOHMMaHHE HENPHMKOCHOBEHHOCTH
CBUJETENS MPEACTaBIseTCs] HaubOojiee palUMOHAIBHBIM: C OJHOM CTOPOHBI, 3TO
3ampeT Ha AOMPOC OTACIBHBIX JIUIl; C IPYTrOi — MPaBo JIMIIAa HE JaBaTh MOKA3aHUs
WJIM OTKAa3bIBAaThCS OT OTBETA HA OIpe/IeIEHHbIE BOMPOCHI.

HeoOxogumo moauepkHyTh, UYTO TMOHATHE HWMMYHHTETa MOXKET OBIThH
KJIaCCU(UITMPOBAHO HA a0COTIOTHBIA U OTHOCUTEILHBIN. AOCOIIOTHBIN UMMYHUTET

MMpCAOCTABIIICT CBUACTCIITIO IIPABO HC J1aBaTh ITOKAa3aHWA B CHIIY 3dKOHHOI'O 3aIllpeTa

3 Araes @., Tanyso B.H. VMmyHuteT B cyneGHOM mpolecce: Teopusi W mpakTtuka. — Mocksa: IOpuandeckas
quteparypa, 2015.

4 Xabubymnnaes JI.I0. HekoTOphle BOMPOCH, KAaCAIONIMECS YUaCTHs CBUETENS B KAUECTBE JIMIIA, COJENCTBYIONIETO
OCYIIECTBICHHIO TTPABOCY U B I'PaskAaHCKOM cynonpou3BojcTee. Opucnpynenuus/ [IpaBonayqHo-nipakTHYECKHI
xypHai.// Bemmyck 4, 2023.
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(HanpuMmep, HENMPUKOCHOBEHHOCTh aABOKAaTOB). OTHOCHUTENbHBIH HWMMYHHUTET
BKJTFOYACT MPABO JIUIIA, SIBJISIONIETOCS CBUACTENIEM, OTKA3aThCsl OT Ja4H MOKa3aHUN
B MOPSKE, YCTAHOBICHHOM 3aKOHOM (HarpuMep, HEMPUKOCHOBEHHOCTh OJU3KUX
poncTBeHHUKOB). [lo MHEHUIO HCclemoBaTENeH, HEMPUKOCHOBEHHOCTh CBUACTEIIS
MOKET OBITh CBSI3aHA C CEMEHHBIMH, CITY>KEOHBIMH M TOCYIapPCTBEHHBIMU TailHAMHU.

Crnenyer OTMETUTh, YTO B HAIIMOHAJILHOM 3aKOHOATEIbCTBE OCHOBAHMS JIJIsI
WCIIOJIH30BAaHUs TIpaBa HA HEMPUKOCHOBEHHOCTh CBHUCTENS B TPAKIAHCKOM
npolecce MpsMO He 3akpervieHbl B ['pakJaHCKOM IMpolieccyajabHOM KOJEKCE.
Onnako KoHCTUTYLMS W HOpPMATHUBHBIE aKThl TO3BOJISIIOT OMNPEACIUTH, YTO
HEMIPUKOCHOBEHHOCTh ~ MNPHU3HAETCS 32 POJCTBCHHUKAMH,  aJBOKATaMH,
JTUTUIOMAaTUYECKUMH TIPEICTaBUTEIIIMU U JIPYTUMHU JUIAMU. Takum o0Opazom,
HEMIPUKOCHOBEHHOCTh ~ CBHJICTEIS  00JaaeT OCOOBIMH  XapaKTEPUCTHKAMH,
o0eCreuynBaOIIMMI €My  OCOOBI  YpPOBEHBb 3alllUTHl TMPU  BBIMOJTHECHUH
o(HUIIHAIBHBIX 00sI3aHHOCTEH.

Bo-miepBhIX, ropuaudeckie OTHOIIECHWS HEMPUKOCHOBEHHOCTH CBUICTEIIS
OTHOCATCS K KaTeropuy TPABOBBIX JILIOT M SBIAIOTCS €€ Ba)KHOM COCTaBHOM
YaCThIO.

Bo-BTOpBIX, MCCIeI0BaHWE HEMPUKOCHOBEHHOCTH CBHJICTEICH ITO3BOJIACT
BHEJIPSATH TOJIOKEHUST O WUMMYHHUTETE B HAIlMOHAIBHOE 3aKOHOJATENHCTBO Ha
OCHOBE MEXKIyHapOIHOTO OIbITa, OOECIeunBas NPUMEHEHHE JTHX HOPM B
TPaKIAHCKOM IIpoIiecce.

MOXHO OTMETHTh, YTO HETPUKOCHOBEHHOCTh CBHUJETEIN CO3MAET 3aIUTy
nepen CyaoM U TPEIOCTaBIseT TPUBHICTHH TIEpell 3anHTEPECOBAHHBIMU
ctopoHamu. OTHAKO MPAKTHKA MOKA3bIBAET, YTO MPU HETOCTATOUHOM 3HAHUU CBOUX
MIpaB CBHUJICTENIM YaCTO CTAJTKUBAIOTCS C HAPYIICHUEM CBOEH HETPUKOCHOBEHHOCTH,
YTO TOJYEPKUBAET HEOOXOAUMOCTh yCUJICHUS WUH(OPMHUPOBAHUS M COOJIIOACHUS

IIPOLECCYAIbHBIX TapaHTUN.
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[IoMUMO BBIIEYNOMSIHYTOTO, CJIEIYET OTMETUTh, YTO HHCTUTYIUS
HETIPUKOCHOBEHHOCTU CBUJETENSI HMEET HE TOJIbKO HalMOHAJIBHOE, HO U
MEXKIyHAapOJIHOE HU3MEpPEHHE. B MeXIyHapoIHOW IpaKTHKE, 3aKPEIUIEHHON B
KouBeniun OOH o mpaBax 4YelioBeKa M psAlle MEXKIyHApOIAHBIX COIJIAILECHUH,
rapaHTUPYeTCsl, YTO CBUJIETEIM HMMEIOT NpaBO Ha 3allUTy WX JUYHOCTH U
HEIIPUKOCHOBEHHOCTh MX MNoka3zaHuil. Hampumep, MexayHapOoAHbIA YrOJOBHBIN
cyn (MYC) npenmycmatpuBaeT Mepbl [0 3allUTe CBUAETENCH, BKIOYas
KOH(HIECHINATBHOCT UX JAHHBIX, OXPaHy M aHOHUMHOE y4acTHE B IpoLEccax’.
OT0 noYepKuBaeT HEOOXOAUMOCTD aJJaNTallii HAIIMOHAJILHOTO 3aKOHOIATEIbCTBA
K MEXIyHapOJHbIM CTaHAApTaM, YTO OCOOCHHO aKTyaJlbHO ISl TPaKIaHCKOTO
nponecca. C TOYKM 3peHUS MPOLECCYATbHOW TEOPHUHM, HENPUKOCHOBEHHOCTH
CBUJETENA pPacCMaTpPUBACTCA KaK OJWH W3 DJJIIEMEHTOB MPOILECCYyalbHOU
crpaseguBoctu. Mccnenoarenu P. [Iykap u [I. @eHHUHT OTMEUAIOT, YTO 3alIUTa
CBUJIETENC HE TOJIbKO TOBBINMIAET KAaYECTBO JIOKA3aTEIbCTBEHHON 0a3bl, HO M
CIOCOOCTBYET COOJIIOJICHUIO TPUHIIUIIA PABEHCTBA CTOPOH B CYyJI€, MPEAOTBPAIIAET
JIaBJICHUE HA YYACTHUKOB MPOIECCAa U MUHUMHU3UPYET PUCK BHIHECEHU ST ONTHOOYHBIX
pemennit®. BaKHbIM aCIIEKTOM SBJIAETCS TaKKe COATAHCHPOBAHHOE COUETAHHME IIPAB
A 00SI3aHHOCTEN CBUIAETEN.

CornacHO COBpPEMEHHBIM MOJXOJlaM, HEMPUKOCHOBEHHOCTh HE OJLKHA
BOCTIPUHUMATHCSI KaKk aOCOIIOTHAs 3ammra 0e€3 OTBETCTBEHHOCTH. CyllecTByeT
HEOOXOAMMOCTh COOJIIOJICHUS TPOIIECCYaIbHBIX PAMOK: CBHUJETENb COXpaHSET
MpaBo Ha OTKa3 OT /1Ay MOKa3aHWi MPOTUB ce0s WU OJIM3KUX POJCTBEHHUKOB, HO
Mpu ATOM 00sI3aH COTPYAHUYATh C CYJOM B Mpelesiax 3aKoHa, MPEJA0CTaBISATh
JI0OCTOBEpHYIO MH(OpMAIHIO, €CT OHA HE 3aTparuBaeT €ro 3aKOHHbIE HHTEPECH. B
IOPUIMYECKON JTOKTPUHE MOTYEPKUBACTCS, YTO UMMYHHUTET CBHUJICTEIISI BKJIIOYACT

HECKOJIKO YpOBHEW: 3ammra OT NPUHYAWTEIBHOIO [add [OKa3aHUW MO

3 International Criminal Court. Rules of Procedure and Evidence. — The Hague: ICC Publications, 2013.
® Dukar R., Fenning P. Witness Protection and Procedural Fairness. — London: Routledge, 2012.
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OTHOIIIEHHIO K caMoMy ce0Oe, ujeHaM CeMbU U OJM3KUM POJCTBEHHHKAM.
[IponeccyanpHas 3ammrTa OT HEMPABOMEPHOTO JOINPOCA CYAbSIMH, aBOKaTaMU U
JPYTMMHU yYaCTHHKaMH IIPOLIECCA, €CJIM 3TO MOYKET HAPYIIWTHh 3aKOHHBIE ITpaBa
ceugerens. CrneunanbHble Mephl O€30MACHOCTH B OTHOILUEHUM CBUIETENEH,
Y4acTBYIOIIMX B Ji€JaX C IrOCYAapCTBEHHbIMH WJIM KOMMEPYECKMMHU HHTEPECAMH,
BKJIIOYAst 0OecriedeHne KOH(PUIEHIIMAIBHOCTH U OXPaHy JIMYHOCTH .

HHTepecHO OTMETUTh, YTO YYEHBIE MpejaraiT TaKkKe KilacCU(PHUKAIIIO
UMMYHUTETA CBUJETENS IO MCTOYHUKY IpaBa: 3aKOHOAATEIIbHBIA MMMYHHUTET —
3aKperui€éH B HopMax KOHCTHTynuu, MpoueccyalbHOro0 KOJAEKCAa M CHEUUaIbHBIX
3aKO0HA, HAIlpUMED, MpaBa aBOKaTa, JUIJIOMATa UIN TOCYJapCTBEHHO CIIY’KAILETO.
JIOTOBOPHOM WM MEXIyHapOAHbII MMMYHHUTET — OCHOBAaH Ha KOHBEHIMSX,
COTJIAIICHUSX U MEXIYHAPOAHOHN MPAKTUKE, OCOOEHHO aKTyaJIeH ISl KOHCYJIbCKHUX
pabOTHUKOB M MHOCTPAaHHBIX cBUjeTenel. Kpome Toro, coBpemeHHast 1opuandecKkas
Hayka oOpamiaer BHHMMaHHME Ha  COLMAJIBHO-TICUXOJIOTMYECKHE  aCHEKThI:
o0OecrieyeHne HENPUKOCHOBEHHOCTU CBUIETENSI CHUYKAET CTPECC, CBS3AHHBIA C
CyIeOHBIM TPOIECCOM, CTHUMYJIMPYET MpaBAMBOE U TOJHOE IPEJOCTaBIICHUE
uHpopManuu, a TakXke YKpeIsieT JoBepue K CcyAeOHOM cucreme. ITO
MOATBEP)KIAIOT HCCIEAOBAaHUSL TICHXOJIOTOB CYJIeOHOro Tpolecca, KOTOpble
YKa3pIBalOT Ha MPAMYIO CBSI3b MEXKIAYy 3alllUTOM CBUAETEIEH W KadyeCTBOM
BBIHECEHHBIX PELIECHUMN.

Takum  00pa3oM, MOXXHO  BBIACIUTh  HECKOJBKO  IPAKTHUECKHUX
PEKOMEH TAIW:

BHenpenne  HanMOHaNBHBIX  CTAHAAPTOB [0  3aIIMTE  CBUACTEIICH,
YUYUTBIBAKOIIUX MEKIYHAPOAHBIN OIIBIT.

OOydeHue cyaed, aJgBOKaTOB M YYAaCTHMKOB IIpolecca IMPUHIUIAM

cOOJIFOICHUSI HEIPUKOCHOBEHHOCTU CBUCTEINCH.

7 Anexcees C.C., Uepror U.B. TIpaBoBoif HUMMYHHUTET CBUJIETENEH B IPAXKIAHCKOM U YTOJIOBHOM CY/IONPOM3BO/ICTBE.
— Mocksa: Wolters Kluwer, 2014.
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PazpaboTka mporpamMm MpaBoBOrO HWHMOOPMHUPOBAHUS CBHUJIETEIEH O HX
mpaBax ¥ O0S3aHHOCTSX, BKIIIOYAs Pa3bsCHEHWE UMMYHUTETa U BO3MOXKHBIX MEp
3aIUTHI.

Coznanue MPOIEAYPHBIX MEXaHHU3MOB TUTSt oOecrieueHus
KOH()MICHIIMAIBHOCTH, OCOOCHHO B JieNlaX, CBSI3aHHBIX C TOCYJapCTBEHHBIMU
CeKpeTaMH, KOPHOpPAaTUBHBIMU CIIOPAMH M JieJlaMU C BBICOKUM OOIIECTBEHHBIM
pe30HaHCOM. DTU Mephl o0ecriedar 0ajaHC HHTEPECOB CTOPOH M YKPETIAT JI0BEpHE
K TPaXIAaHCKOMY CYAOINPOU3BOJACTBY, TOBBIMIAA €ro 3(PQPeKTUBHOCTh U
CIIPaBEJIUBOCTb.
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